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By Laurie Berke-Weiss

Charges of Pregnancy Discrimination:
The Net of Statutory Safeguards

HE $5 million
judgment re-
cently awarded
by a Los Ange-
les jury to actress Hunter
Tylo against the produc-
ers of “Melrose Place” put
the spotlight on pregnan-
cy discrimination. Need-
less to say, Ms. Tylo's
claim that she was enti-
tled to play a husband-
stealing vixen even though she was
pregnant bears little resemblance to
the nearly 4,000 pregnancy discrimi-
nation charges received by the Equal
Employment Opportunity Commis-
sion {(EEOC) in fiscal 1997. Nonethe-
less, the Hunter Tylo case serves to
underscore the panoply of statutes
that exist to protect pregnant employ-
ees against discrimination in the
workplace.
The principal protection for preg-
nant employees in the workplace
arises from the Pregnancy Discrimina-
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tion Act (PDA}," which
Congress passed in 1978
as an amendment to Title
V1l of the Civil Rights Act
of 1964. It protects women
against discrimination on
the basis of pregnancy,
childbirth or related med-
ical conditions.

A violation of the PDA
can occur either when an
employer treals pregnant
employees less favorably than simi-
larly situated non-pregnant employ-
ees, or when an employer institutes a
facially neutral policy that dispropor-
tionately affects a pregnant woman.
To aveid unlawful behavior, employ-
ers must apply any policies relating to
issues including leave, availability of
extensions, accrual of seniority and
payment of benefits to pregnant em-
ployees on the same terms as they are
applied to other disabilities.? More-
over, a pregnant employee “‘usually
cannot be forced to go on leave as
long as she can still work.™

Under the PDA, the burden is on
the pregnant employee to establish a
prima facie case of disctimination. In
Quaratino v. Tiffany & Co.* the Sec-
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ond Circuit explained that in the ab-
sence of direct evidence of discrimi-
nation, the plaintiff must demonstrate,
by a preponderance of the evidence,
that she (1) is a member of a protect-
ed class (i.e, pregnant or suffering
from a pregnancy-related disability);
(2) was performing her job according
to her employer's legitimate expecta-
tions; (3) was terminated; and (4) that
similarly situated employees not in a
protected class were treated more fa-
vorably or that there is sufficient evi-
dence to infer that the termination
arose from discrimination.s

In Quaratino, the court overturned a
finding of summary judgment for Tii-
fany, which had terminated a preg-
nant employee during a corporate
restructuring. The court found that a
supervisor's questions to the plaintiff
before he knéw she was pregnant,
asking whether she was “really seri-
ous" about her career or if she was
“just going to go home and get preg-
nant,” combined with the same super-
visor's use of an expletive in response
to being informed of the pregnancy
and his subsequent avoidance of the
plaintiff, evinced a discriminatory ani-
mus. These incidents permitted the
inference that plaintiff was terminated
becauase of unlawful pregnancy
discrimination.®

On the other hand, mere reference
to pregnancy and the demands of
motherhood will not necessarily cre-
ate an inference of discrimination. For
example, in fhardt v. Sara Lee Corp.?
the plaintiff profiered as evidence of
discrimination her supervisor’'s com-
ments to the effect that he was sure
she would not return to work full-time
after having her third child because
his daughters were extremely busy
with just two children.

in addition, he told piaintiff that he
thought it was better for the mothers
of young children to stay at home.
The Seventh Circuit, however,
deemed this evidence insufficient,
finding that the comments did not
suggest that the supervisor disap-
proved of her getting pregnant or that
he considered plaintiff's third preg-
nancy to be her “third strike.”® The
court noted that ‘‘statements express-
ing doubt that a woman will return to
work full-time after having a baby do
not constitute direct evidence of preg-
nancy discrimination.”®

Additionally, neither the EEQC nor
courts generally condone adverse
treatment of employees because of
the appearance of pregnancy. The
EEOC recently filed a comptaint
against a Las Vegas casino challeng-
ing its policy of removing pregnant
female employees from the position of
cocktail server once they no longer fit
into their uniforms.'® Similarly, in Ta-
mimi v. Howard Johnson Ceo.! the
court found a motel unlawfully fired a
pregnant desk clerk who refused her
supervisor's direction to wear make-
up when her complexion broke out
because of her pregnancy.

The protection of pregnant employ-
ees under the civii rights statutes may
implicate broad social policy issues.
In the recent decision of Ganzy v. Al-
len Christian School,? Judge Weinstein
grappled with the issue of whether a
parochial school that had a rule
against pre-marital sex, couid termi-
nate an unmarried, pregnant teacher,
Judge Weinstein held, in permitting
the school teacher’s claim to go to
trial before a jury, that “the history
and wide variations in public attitudes
toward chastity and employment of
women outside the home may give
rise to varying inferences on whether
pregnancy rather than pre-marital in-
tercourse is the cause for a particular
dismissal.”"!?

In Turic v. Holland Hospitality Inc 4
the Sixth Circuit upheld a judgment
againgt a hotel that fired a waitress
because she discussed having an

abortion with co-workers. Although
the plain language of the PDA does
not specily abortion, the court ob-
served that EEOC guidelines and the
legislative history of the act provide
that the act covers women who
choose to terminate their
pregnancies,*

Additionally, the court found that
while this plaintiff never actually had
an abortion, implicit within the right
to an abortion is the right to contem-
plate exercising that right.!® As a re-
sult, the PDA was found to protect the
waitress against the employer's be-
havior, which was deemed discrimi-
natory under the act.

Although wide-reaching, the PDA
does not necessarily extend to protect
women from discrimination after
childbirth. In Pieafanida © Wyman
Center, Inc,'? the Eighth Circuit held
that plaintiff's claim of discrimination
betause she was a “new mom” was
outside the purview of the PDA.'"® The
court noted that one’s status as a new
parent is gender-nmeutral, as it in-
clurdes men and even those women
who cannot become pregnant but nev-
ertheless become new parents as a
result of adoption.'?

Because the acceptance of parental
responsibilities creates a social role,
rather than a pregnancy-related medi-
cal condition, such a claim is “not
cognizable under the PDA, "% Similar-
ly, in Fejes v. Gilpin Ventures Inc.*! the
court declined to extend the PDA to a
full-time casino blackjack dealer who
requested a part-time schedule to en-
abie her to continue breast-feeding
her newborn child. The court con-
cluded that the PDA only provides
protection based on the condition of
the mother, not the condition of the
child, and that breast-feeding and
child-rearing concerus after pregnan-
cy did not constitute “‘pregnancy-re-
lated medical conditions” within the
meaning of the PDA 2

Under the PDA, an employer must
held open the job of a woman absent
because of pregnancy *on the same
basis as jobs are held open for em-
ployees sick on disability leave for
other reasons.”* The PDA, however,
does not require a specific duration of
leave nor does it allow an employer to
require an employee to remain on
leave for a predetermined length of
time following childbirth.2

Notably, the Family Medical Leave
Act of 1993% provides impertant job
protections to pregnant employees
who work for an employer with 50 or
more employees. Under the FMLA, up
to 12 weeks of unpaid leave may be
taken by an employee during a 12-
month period for any one, or for a
comhination of, the following reasons:

(a) the birth of the employee's
child or to care for the newborn child;

(b) the placement of a child with
the employee for adoption or foster
care or to care for the newly placed
child;

(c) the employee's own “‘serious
health condition” that makes the em-
ployee unable 10 perform one or more
of the essential functions of his/her
job; and/or

(d) to care for the employee's
spouse, child or parent (but not in-
law) with a ‘'‘serious health
condition.”?®

The Department of Labor's regula-
tions provide that “continuing treat-
ment by a health care provider”
includes any period of incapacity due
to pregnancy or for a prenatal care,®

Pregnant employees who suffer
complications may also find protec-
tion from the Americans with Disabil-
ities Act. The ADA protects “qualified
individuals with a disability” from em-
ployment discrimination on the basis
of that disability.?® An employee is
disabled under the ADA if she or he

(1) has a physical or mental impair-
ment that substantially limits one or
more major life activities;

(2) has a record of such an lmpair-
ment; or

(3) is regarded as having such an
impairment.?? Under the ADA, preg-
nancy itsell is not a per se disability,
since it ts not a result of a physiologi-
cal disorder® A pregnancy-related
disorder such as hypertension, how-
ever, is an impairment that could rise
to the level of a disability if it substan-
tially limits or is regarded as substan-
tially limiting a major life activity.}!
For exampte, in Cerrato v. Durham,
Judge Preska found that pregnancy
related conditions such as '‘spotting,
leaking, cramping, dizziness and nau-
sea can qualify as disabilities under
the ADA."#%

Similarly, the risk of premature la-
bor has also been found to create a
physical impairment for purposes of
the ADA

In contrast to the ADA, the New
York City Human Rights Law, which
contains a more liberal definition of
disability ® treats pregnancy as a per
se disability. Employers must there-
fore provide a reasonable accommo-
dation upon request of a pregnant
employee. According to the City Com-
mission on Human Rights,

when a woman seeks a reasonable
accommodation during pregnan-
cy, the employer is required to be
responsive to the particular physi-
cal limitation which the employee
brings forward. Further, because
of the intermittent nature of this
condition, an employer is obligat-
ed to have procedures by which a
female employee could seek such
accommodation.’®

Employers in New York City must
take special note of this broad protec-
tion provided to pregnant employees,
particularly since the City law’s
threshold for coverage is only four
employees rather than the 15 employ-
ee minimum provided in the ADAY

The PDA, ADA, FMLA and state and
local anti-discrimination statutes pro-
vide employees with poweriul support
for claims of workplace discrimination
due to pregnancy. In today's litigious
atmosphere, employers would be
well-advised to review their work-
place practices and policies to ensure
that their pregnant employees receive
all the protections afforded under
these laws.
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