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Employment Practices
Insurance Proliferates

BY LOUIS PECHMAN

N THE RECENT movie “Jackie

Brown,” an ex-con played by Rob-

ert De Niro asks “who’s that?”

about a corpse in a car trunk. His
boss replies,“that's Beaumont.” The
Robert De Niro character wonders out
ioud "who's Beaumont?" to which his
boss explains, “an employee 1 had to
let go.”

Employers under siege from law-
suits by disgruntled employees might
secretly pine for a Jackie Brownesque
solution to these workplace problems.
Coming to a workplace near you, how-
ever, is not the magic of Hollywood,
but rather employment practices lia-
bility insurance (EPL}), an insurance
product which has seen explosive
growth in the last few years.

EPLI is designed to provide risk
management for the proliferation of
lawsuits against employers under fed-
eral, state and local anti-discrimina-
tion statutes, as well as for common
law claims such as wrongful dis-
charge. EPLI policies offer employers
some protection against the uncer-
tainties that these lawsuits engender
by providing defense and indemnity
coverage. EPLI can be obtained either
as a stand alone policy or as an en-
dorsement to pre-existing coverage.

According to the Insurance Infor-
mation Institute, a trade group, 50 per-
cent of Fortune 500 companies have
purchased EPLI coverage. Underscor-
ing its universal appeal, the American
Bar Association has recently en-
dorsed an EPLI policy for law firms. It
is not surprising that EPLI has cap-
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tured the attention of rigk managers
given the frequent press reports of
high ticket judgements and settle-
ments in recent years.

Traditional Coverage

Commercial general liability (CGL)
polices have typically been an inade-
quate source ol insurance coverage
for employment claims. To begin with,
insurers can assert that an employ-
ment-related claim is not an “occur-
rence” or “accident” under the CGL
policy because discrimination and
other employment claims are “inten
tional™ acts. In addition, CGL cover-
age of "property damage” and “bodily
injury” are generally viewed as in-
compatible with the back pay and lost
benefit elements of damages in em-
ployment cases.

Moreover, CGL policies often con-

tain an “employer liability” exclusion
which excludes coverage for claims
by the insured’'s employees which
“arise out of and in the course of emi-
ployment.” Historically, this exclusion
is designed to bar claims that are cov-
ered by workers’ compensation insur-
ance, but it has also been raised by
insurance companies to bar employ-
ment practices claims. Finally, most
CGL policies now have some type of
exclusion expressly barring coverage
for employment related claims.
Director’s and officer’s liability in-
surance (D&0) is also an ineffective
protection against employment-relat-
ed claims. D&Q policies typically cov-
er directors and officers personaliy.
As a result, the corporation is not a
covered entity under the policy.
Moreover, from the liability side, di-
rectors and officers of companies
within the Second Circuit are not per-
sonally at risk for claims of discrimi-
nation under the federal anti-
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discrimination statues. They are only
at risk under the New York Clty and
State human rights laws if they actual-
ly participate in the employment deci-
sion giving rise to the lawsuit.

Workers’ compensation policies
cover injuries to employees arising
out of and in the course of employ-
ment with the employer. These poli-
cles, however, are confined to injury
and illness on the job and exclude
claims for employment practices.
And, with the notable exception of Bill
Clinton’s defense of Paula Jones’
claim of sexual harassment, personal
umbrella liability insurance has gen-
erally not been available for defense
of employment claims because they
also specificaily exclude coverage for
employment-related acts,

While existing insurance policies
might be unlikely to offer a source of
coverage for employment disputes, it
ts of course the language of the partic-
ular policy which controls. Notably,
an insurer may have a duty to defend
the entlre lawsuit if any of the claims
asserted are covered by the policy.

For example, in a case alleging both
a discriminatory termination and def-
amation for giving a bad job refer-
ence, an employer could seek
coverage on the basis of “personal
injury” for slander or libel. According-
ly, a careful review of existing policles
should be made when a lawsuit is
fited or a claim is made or threatened.
The juxtaposition of existing policies
against the various claims in an em-
ployment law suit may provide a basis
for coverage.

EPLI In New York

EPLI emerged as a viable coverage
in New York as a result of a 1994
Circular Letter front the State Insur-
ance Department. In that letter, the
Insurance Department noted that
“discrimination based upon disparate
treatment is an intentional wrong
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whose resultan! harm flows directly
from the acts committed, and liability
coverage for it iz tmpermissible. The
Department’s longstanding prohijbi-
tlon against coverage for discrimina-
tioti claims generally origlnated at a
time, some thirty years ago, when vir-
tually all discrimination claims were
of this type.”

The Circular Letter then proceeded
to carve out two exceptions to the
public policy concerning insuring
agalnst “intentional” acts. First, the
Insurance Department held that the
public policy prohibiting coverage for
intentional acts did not apply to “dis-
parate impact” cases because “the
discriminatory result does not direct-
ly proceed from specific discrimina-
tory acts against individuals.” Second,
the Department characterized the {s-
sue in discrimination cases as vicari-
ous liability, rather than “intentional
wrong."”

The Insurance Department ex-
plalned that an employer “may be
held vicarlously liable for the dia-
criminatory act of an employee even
though it (1) played no active role in
the commission of the act, (2) did
nothing whatever to ald or encourage
Its commission, and (3) may have
done all that it possibly could to pre-
vent it."” The Department then noted
that coverage for claims of vicarious
liability are generally permissible re-
gardiess of whether the underlying
wrong is intentional. As such, treating
discrimination like other types of cov-
ered acts merely conforms treatmment
of discrimination to the existing treat-
ment of other types of vicarious Habil-
ity claims.

One interesting issue that may arise
as EPLI policies evolve I New York is
the extent to which sex harassment by
supervisors is deemed Intentional in
nature and therefore uninsurable. In
Board of Education of the East Syrg-
cuse-Minoa Central School District v.
Continental Insurance Co., 604 NYS2d
399 (4th Dept. 1993), the Appellate
Division held that sex harassment,
like sexual abuse and child abuse, is
Intentional in nature and thus not an
occurrence under a general liability
policy. .

In a simllar vein, because the quid
pro quo harasser, by definition,
wields the employer's authority to al-
ter the terms and conditions of the
victim's employment, the law imposes
strict lHability on the employer for the
intentional acts of the harasser. Given
the public policy concerns regarding
uninsurability of intentional acts, an
Important issue to watch in the com-
ing years will be the manner in which
this type of harassment wiil be
treated.

EPLI Coverage

Although the Insurance Services Of-
fices recently Issued a modet EPLI
program, there js no uniformity tn
toverage provided by insurance carri-
ers, and there are wide variations of
EPLI available in the marketplace.
The scope of coverage under EPLI
policies generally includes the em-
ployer, as a corporate entity, and its
officers, directors and employees. The
coverage may also include, as in-
sureds, former employees, volunteers,
customers, independent contractors
and leased employees.

Given the fact that employment law-
suits may range from fraudulent in-
ducement in hiring to defamatory
references once an employee has de-

parted, the exact coverage provided is
the first inquiry in an evaluation of
EPLL :

Coverage intluslons to be consid-
ered are: wrongful termination, sexual
harassment, retaliation, breach of
oral, written or implied contract, mis-
representation, wrongful failure to
promote or hire, wrongful discipline,
negligent hiring, negligent retention,
conatructive discharge, misrepresen-
tation, invasion of privacy, negligent
or wrongful evaluation, defamatton, H-
bel, slander, negligent and intentional
infliction of emotlonal distress, tor-
tlous interference with business rela-
tionships, and of course all types of
discrimination prohiblted by federal,
state or local law,

On the other hand, some underwrit-
ers have carved out significant exclu-
slons to coverage, inciuding
intentional acts, plant closings, class
actions, reasonable accommodation
under the Americans with Disabilities
Act and claims under employee bene-
fit plans.

Punitive damages are a particular
concern for employers in employment
discrimination cases. Under Title Vil
and the ADA, companies may be lia-
ble for punitive damage awards from
$50 to $300,000, depending on the
number of individuals employed.
Moreover, employers In New York
City with four or more employees are
subject to uncapped punitive damages
under the New York City Human
Rights Law. Notably, the Insurance
Department's 1994 Circular stated that
“in conformity with court decisions
on the subfect, it remains againat pub-
lic policy to provide insurance cover-
age for punitive damages.”

This gap in coverage has been ad-
dressed by some insurers with favor-
able chofce of law provisions. Such
provisiori mdy provide that punitive
damages will be a covered loss to the
extent that they are insurable under
the laws of any stdte which has a sub-
stantial relationship to the jnstired,
and/or that the underwriter will not
challenge the insured's good faith de-
termination that punitive damages in
a claim are {nsurabje. Alternatively,
companies may obtaln Bermuda-
based coverage for punitive damage
awards,

Emerging Issues

EPLI policies are generally issued
on a “claims made” basis, which pro-
vides insurance coverage if the claim
is made within the policy perlod. in
the context of EPLI, however, determi-
nation of when a claim is made may
be subject to a variety of interpreta-
tions as to what constitutes the insur-
able event triggering a claim.

Unlike an accident, which happens
at a precise moment in time, a claim
of discrimination or sexual harass-
ment may evolve over months or even
yeare. Moreover, the “claim" of dis-
crimination may take a meandering
path.

For example, an allegation of a dis-
criminatory failure to promote may
first be raised with a manager, and
then as a formal grievance to the he-
man resources department. In the ah-
sence of a satisfactoty resolution the
employee may file an administrative
charge of discrimination with the
Equal Employment Opportunity Com-

mission and/or the New York Stite
Division on Human Rights or the Néw
York City Commission on Human
Rights.

Alternatively, the employe¢ might
file a discrimination lawsuit directly in
state court or perhaps seek to resdlve
the dispute through grievance-arbitra-
tion it the employer is unionized, Fur-
thermore, if that same employee is
later terminated, the failure-to-pro-
mote cas¢, which might have been
raised a few years earlier, will be inex-
orably linked in ltigation to the newer
claim of discriminatory and retatia-
tory termination,

Some EPLI policies provide that in-
terrelated clalms are treated as one
loss. Accordingly, the determination
of coverage will, in tumn, depend on
when the claim Is made. Lawsuits re-
garding when claims arise and where
coverage ends are sure to emerge as
insureds gain more experience with
EPLL

There will also be important decl-
sions to be made by insureds and in-
surance contparties as to what role the
insurer wiil play In risk management.
Some insurers &re offering prograing
to educate insureds about areas of po-
tential liability. They are providing #c-
cess to employmént counsel, through
a toll-free hotline, as well as seH-audit
guides for compantes to ldentify
weaknesses in employment practices
and policles,

There are alfo interesting settle-
ment issues which may arise with re-
spect to EPLI coverage. Non-monetary
issues such as reinstatement, a letter
of reference or a requested promotion
may be out of the control of the insur-
er. In addition, back-pay, & key ele-
ment of damages in employment
cases, may continue to rise while the
case is in litigation or sits at an admiin-
Istrative agency for years.

Moreover, the facts of an employ-
ment case may still be developing
even after a “clalm” {s made. Employ-
ment cases are generally emotiohally
charged, and companies may take the
position that a settlement will rake
them look like an easy target or will
otherwvise create an adverse préce-
dent. To address these concerns, fn-
surers have crafted modified
“hammer” clauses. When a plaintift
agrees to settle for.a specific amotint
but the insured company Instead -in-
sists on pursuing the case, the under-
writer agrees to pay the amount of the
offered settlement plus 50 percent.

Conclusion

The challenge of EPL! is that the
liability which #t attempts to insure
against may have as much complexity
as the underlying relationship be-
tween the employer and the suing em-
ployee. While the termination of an
empltoyment relationship might osten-
sibly appear like a discrete event, it Is
often the culmination of & myriad of
interpersonal dynamics gone sour,

Each workplace is ditlerent, and ev-
ery work relattonship has multiple
facets that may play themselves out in
litigation under a dizzying array of le-
gal theorles, it is still too early to tell
how EPLI will meet this challenge. It
is safe to say, however, that EPLI will
be an increasingly important factor
for companies to consider in manag-
ing their human resources.




