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OUTSIDE COUNSEL

By Louis Pechman

Workplace Abuse: Unlawful or Simply Unfair?

ENJAMIN Franklin
once observed |
that “when men -
are employed they .
are best contented.” One
has to wonder what wis-
-dom Mr. Franklin would
have derived from the fact
that almost 80,000 charges
of employment discrimi-
nation were filed with the
Equal Employment Oppor-
tunity Commission in fiscal
year 1998, and that we live in an age
where it is commonplace for disgrun-
tled employees to sue their employers,
alleging millions of dollars in damages.
These days, where every wrong
seems to spawn a lawsulit, it is no sur-
prise that discontented employees
increasingly utilize the courts to seek
restitution for workplace abuse. The

harsh news for employees in New York,

however, is that employees are still
very much “at will” and are generally
unprotected against workplace unfair-

ness, absent statutorily proscribed

discrimination, a constitutionally
impermissible purpose, or an express
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limitation in a contract of
employment.'

The “ultimate issue” in
-an employment discrimi-
nation case is whether the
employee meets its bur-
den of proving that an
adverse employment deci-
sion was motivated by dis-
criminatory intent.?[n the
absence of an “impermis-
slble reason” for an
adverse employment deci-
sion, courts have had little trouble dis-
missing cases where a boss exhibited
abusive behavior which was unac-
companied by a discriminatory animus.

The 11.8. Court of Appeals for the Sec-
ond Circuit has explained, in the con-
text of an age discrimination case, that
the discrimination laws do “not make
employers liable for doing stupid or
even wicked things; it makes them
liable for discriminating.™

In a similar vein, the U.5. Court of
Appeals for the Tenth Circuit has
observed that “favoritism, unfair treat-
ment and unwise business decisions do
not violate Title VIl unless based on a
prohibited classification.”™ And, as
recently noted by Judge Jed Rakoff,
even though an employee might feel "ill-
used,” it is “an i}l use of the federal dis-
crimination laws to treat them as
sharpening stones on which to grind
personal axes.™

The theme that business judgment,
whether right or wrong, is a valid
defense to discrimination claims is
becoming a familiar refrain In courts
throughout the country. The Second
Circuit's in banc decision in Fisher v,
Vassar College® observed: Individual
decision-makers may intentionally dis-
semble in order to hide a reason that is
nondiscriminatory but unbecoming or
small-minded, such as back-scratching,
log-rolling, horse-trading, institutional
politics, envy, nepotism, spite or per-
sonal hostility.

In.an often-quoted passage, which
has become a favorite proposal for
defendant's {ury instructions, the U.S.

Court.of Appeals for the Seventh Circuit
cautioned that it is simply inappropri-
ate for a court to act “as a super-per-
sonnekdepartment that reexamines an
entity’s business decisions.”

Sexual Harassment

There is public perception that the
subject of sex is now a forbidden topic
in the workplace. But as Justice Ruth
Ginsburg emphasized in her concurring
opinion in the Supreme Court’s land-
mark decision Harris v. Forklift Systems
Inc. the “critical issue” in a hostile
work environment case is whether
members of one sex are exposed to dis-
advantageous terms or conditions of
employment to which members of the
opposite sex are not exposed. The
Supreme Court recently clarified in
Oncale v. Sundowner Offshore Socs. Inc.}
that the discrimination laws should not
be expanded into “a general civility
code” and cautioned that harassment
is not “automatically discrimination
because of sex merely because the
words used have sexual content or con-
notations.”

In Oncale,” the Supreme Court sug-
gested that “common sense, and an
appropriate sensitivity to soeial con-
text” would enable courts and juries
to distinguish between simple teasing
and conduct which a reasonable per-
son in the plaintiff's position would
find severely hostile or abusive. In the -
wake of Oncalé, courts have held that
merely because a supervisor's abusive
comments had sexual connotations -
does not, without more, support the
conclusion that they resulted from sex-
ual animus or gender bias." For exam-
ple, in Hopes v. City of Cleveland,'* the
U.S. Court of Appeals for the Sixth Cir-
cuit recently dismissed a hostile work-
environment claim even though
plaintiff's supervisor told her, “stroke
me,” while making a gesture of stmu-
lated masturbation. According to the
court, the sexual content of this
remark did not automatically qualify
the supervisor's conduct on this par-
ticular occasion as sexual harassment
rather than a crude rebuke, Plaintiff's
supervisor made the same offensive
comment and gesture to male employ-
ees. This led the court to muse that the
supervisor's conduct may have been
due to personal animosity rather than
“because of sex.”



In a similar vein, the U.S. Court of
Appeals for the Seventh Circuit has
observed that “vulgar, insensitive, and
offensive comments” do not necessar-
ily equate to sex discrimination
because “an unpleasant environment is
actionable only if the hostility adds up
to ‘discrimination’ as Title VI uses that
term.™ As such, the fact that a super-
visor is not “a paragon of political cor-
rectness” does not necessitate that he
is a harasser."

Ironically, under the framework set
forth in Oncale, evidence that sex-
based comments and vulgarity were
directed at male as well as female
employees may be utjlized to support
the conclusion that no gender blas
exists in the workplace. For example,
in Butler v. Yslenta Indep. School Dist., "
the U.S. Court of Appeals for the Fifth
Circuit reasoned that the “sending of
offensive materials to both men and
women s evidence that the workplace
itself, while perhaps more sexually
charged than necessary, was not sex-
vally charged in a way that made it a
hostile environiment for either men or
women.”

Determining whether there is a sex-
based nexus to the abusive conduct has
led to some interesting decislons. For
example, the term “dumb” and the
statement “get your ass back in the
truck ™ a supervisor's comment to an
employee that he “would put his foot
up her ass,” "and a supervisor’s state-
ment to plaintiff to “go {**k herself™*
were all found to be gender-neutral. As
summarized by the court in Phillips v.
Merchants Ins. Group,”® “behavior that is
immature, nasty, or annoying, without
more, is not actionable as sexual
harassment."®

In Reyes v. McDonald Pontiac GMC
Truck Inc.”* the court observed that
“[n}ame calling and loud arguments do
not constitute a sexual harassment
claim,” and discounted plaintiff's super-
visor's reference to plaintiff on two occa-
sions as a “bitch” or “Miss F******
Queen Bee." The court explained that
“Title VIl does not prohibit all verbal or
physical harassment in the workplace;
it prohibits discrimination because of
sex." ¥

Tort Theories

Traditional tort theory has been of
little assistance t0 employees in New
York who suffer abusive treatment.

In Murphy v. American Home Prod-
ucts Corp. ®the New York Court of
Appeals unequivocally held, “This
court has not and does not now rec-
ognize a cause of action in tort for abu-
sive or wrongful discharge of an
employee.”

Under New York law, the tort of inten-
tional infliction of emotional distress is
comprised of four elements:

(1) extreme and outrageous conduct;

(2) intent to cause — or reckless
disregard of a substantial probabilf-
tr nf rancing — cevere emaotional dis-

tress;
(3) a casual connection between the
conduct and plaintiff's injury; and

(4) severe emotional distress.

Run-of-the-mill abuse by a supervi-
sor will not meet this rigld standard for
establishing intentiona! infliction of
emotlonal distress.™

In Guzrnan v. ARC XV Inwood Inc. Fa
manager who was characterized by the
court as “unduly demanding, insensitive,
and petty” was deemed by the court not
to be extreme or outrageous. Rathier, the
court ruled that “for better or worse, it
is not uncommon in the workplace for
employees to encounter supervisors
who are rigid and demanding.™

Sirnilarly, in Hagie v. General Motors,”
plaintifi claimed he was repeatedly
intimidated, harassed and threatened
by his co-workers, was required to do
unnecessary work, and had to work 75
hours, seven days, a week. Although
this alleged abuse made the plaintitf
tense, nervous, irritable, anxious, and
allegedly caused him to suffer great
mental anguish and physical suffering,
the court found that the conduct was
not “extrerne and cutrageous” as a mat-
ter of law.

Extreme and ouirageous conduct has
been recognized by the New York
courts as conduct that is “so outra-
geous in character, and so extreme in
degree, as to go beyond all possible
bounds of decency, and to be regarded
as atrocious, and utterly intcierable in
a civilized community.”™ One court
recently noted that even sexual harass-
ment cases “rarely meet this standard
unless they occur in an unrelenting and
continuous fashion, are extraordinarl-
ly abusive, and possibly accompanied
by physical threats."”

In Thanning v. Gulotta,™ the rigorous
standard for establishing intentional
infliction of emotional distress was met
where a supervisor fondled an employ-
ee and asked abaut her sex life, called
her a lesbian after she had rebuiffed his
advances, told her co-workers that she
was a lesbian, and repeatedly used
homophobic slurs about her in the pres-
ence of co-workers. A viable claim for
intentional infliction of emotional dis-
tress was also found in Valenza v
Emmelle Coutier Inc* when a supervisor
repeated intentionally false post-termi-
nation representations to hoth the
unemployment office and plaintiif's
prospective employers, saying that the
plaintiff had never been employed by
them.

Prima facie tort also has been an
unavailing remedy for employees who
believe they have been subjected to
workplace abuse. The four elements
required to support a claim for prima
facie tort in New York are:

(1) intentional infliction of harm;

(2) causing speclal damages;

(3) without excuse or justification;
and

¢4) by an act or series of acts that
would otherwise be fawful.”

Where behavior is motivated by prof-
it, self-interest or business advantage,
there is no recovery under a prima facie
tort; rather, the defendant has to have
malicious intention to injure plaintiff or
a “disinterested malevolence." This
threshold has seemed to be impene-

trable for plaintiffs in employment
cases.

Conclusion

In the workplace world, évery wrong
does not have a legal remedy and
unfairness does not necessarily equate
with unlawfulness. Even workplace
practices, which can be characterized
as medieval, may be lawful in the
absence of a violation of a statutory
proscription.™

But the unfair acts of today may be
the unlawful acts of tomorrow, and
employers must always be cognizant
that there is no better elixir for avoid-
ing employee lawsuits than workplace
fairness.
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