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By Louis Pechman

Balancing Customer Preference
With Employee Rights

AWS prohibiting

employment dis-

crimination seek

to change societal
prejudices and stereo-
types regarding sex, race,
religion and other protect-
ed categories. On occa-
sion, these laudable goals
may conflict with the busi-
ness objective of satisfy-
ing the preferences of |,
customers.

A patron may prefer a French waiter
in a French restaurant, an attendant of
the same sex in a hospital, or a young
female waitress at Hooters. ' Recent
cases demonstrate, however, that a
customer's discriminatory preference
is rarely a defense to an employment
discrimination lawsuit,

The landmark case that highlighted
the tension between discrimination
and customer preference was Diaz v.
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Pan Am. World Airways
Inc,? in which the Fifth
Circuit held that Pan Am's
practice of hiring only fe-
mala fight attendants was
unlawful discrimination
against males, despite the
fact that Pan Am's custom-
ers preferred women.
Diaz and its progeny fo-
cus on the provision in Ti-
J tle  VII  permitting

discrimination on the ba-
sis of religion, sex or national origin
where it “is a bona fide occupational
qualification reasonably necessary to
the normal operation of that particu-
lar business” — or the BFOQ.?

The Supreme Court has noted that
the BFOQ is an extremely narrow ex-
ception to the general prohibition of
discrimination on the basis of sex,
and that the burden is on the employ-
er to affirmatively demonstrate that
the discriminatory criteria is suffi-
ciently related to the job in
question. !

Regulations of the Equal Employ-
ment Opportunity Commission
(EEQC) specify that application of the
BFOQ exception is unwarranted in
cases where the refusal to hire is
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based on “the preferences of cowork-
ers, the employer, clients, or
customers.” *

In view of the limits of the BFOQ
defense, courts seldom sanction cus-
tomer preference as a defense to dis-
crimination. * On the other hand,
when the sexual privacy rights of pa-
tients are Implicated,? courts have
generally taken a more favorable view
of the BFOQ exception.

The narrowness of the BFOQ excep-
tion was recently reaffirmed in EEOC
v. HI 40 Corp., Inc,® in which the
EEOC sued Physicians Weight Loss
Centers due to its refusal to hire men
as weight loss counselors. The coun-
selors were responsible for enrolling
customers and providing one-on-one
counseling to them, discussing issues
related to weight loss.

Many counselors had experienced
the battle with weight themselves and
were presented as role models to the
customers. One part of the job en-
talled measuring skin folds on the
customer’s neck, shoulders, bust,
ribs, waist, hips, thigh, knee, calf and
ankle using calipers to determine
their percentage of body fat.

Although the court acknowledged
that female customers may object fo
having thelr measurements taken by a
man or to discussing the emotional
and physiological issues related to
weight loss with a man, it declined to
hold that being femate was a BFOQ
for employment with the Centers. The
court recognized that the customers
had a privacy interest with respect te
the taking of measurements, but fond
the intrusion in this case to be mini-
mal. It noted that customers had the
option of taking their own measure-
ments, or foregoing the measurement
altogether.

The court found no privacy interest
in connection with the counseling
function. Instead, it focused on the
complete elimination of an employ-
ment opportunity for male applicants.

The court rejected the Centers’ as-
sertion that customer preference ren-
ders being female a BFOQ, stating that
“preferences by customers have little,
it any, legitimate role in making deter-
minations of the legitimacy of dis-
crimination under Title VIL”* The
court found that the evidence present-
ed by the Centers demonstrating cus-
tomer preference for female
counselors was neither scientifically
tested nor sound.

The court determined that the Cen-
ters’ refusal to hire male counselors
was discriminatory under Title VII and
was not justified by the BFOQ
exception.

Protections against religious dis-
crimination may create particularly
vexing issues in relation to customer
preference since employers have an
affirmative duty to accommodate the
religious beliefs of employees. 1¢

In Banks v. Service America Corp., !
food service workers who served
meals at the cafeteria of a General
Motors automobile manufacturing
plant greeted customers by saying
“God bless you,” “Praise the Lord,”
and other similar phrases.

The employees were devout Chris-
tians who believed that the Holy Spirit
moved them to bless ali of their cus-
tomers, but Service America received
complaints from approximately 20 to
25 customers who felt that such greet-
ings were inappropriate. As a resuit,
Service America specifically instruct-
ed the employees to cease this prac-
tice or risk termination. The
employees refused to comply and
were fired.

In Banks, the district court ex-
plained that Title VI requires an em-
ployer to demonstrate that it has
reasonably accommodated an em-
ployee’s religious needs or that it can-
not do so without undue hardship.
The court further stated that a mere
disruption of routine is insufficient to
demonstrate undue hardship; the
hardship must be tangible and
present.

Although Servicé America claimed
that it would be impossible to keep -
the employees away from customers

because it would leave them short-
handed or require them to hire other
employees to fill in the gap, the court
concluded that this was a de minimis
burden.

Service America presented no evi-
dence that it lost any business due to
the plaintiffs’ practices. Juxtaposed
against the fact that over two thou-
sand meals per day were served and
only i percent of customers even reg-
istered a complaint, the court opined
that there was no need to remove the
employees from the public area and
that there was insufficient proof that
Service America would suffer in any
material way from the continued ac-
tivities of plaintiffs.

The court concluded that it was for
a jury to decide whether Service
America, without undue hardship to
its business operations, could reason-
ably accommodate the religious prac-
tices of the employees.

Customer’s Touch

Another emerging area of potential
liability for employers in regard to
their customers is in the context of
sexual harassment. This issue arose
in Folkerson v. Circus Circus Enterprises
Inc.,® when a prolessional mime
sued her employer, the Circus Circus
Casino, claiming that she was fired in
retaliation for rejecting sexuat harass-
ment by a casino patron,

While performing as a life-size chil-
dren’'s wind-up toy, the employee was
touched in the shoulder area by a ca-
sino patron. The customer disregard-
ed the repeated warniings of a woman
working at a nearby rental counter not
to touch the employee. In response,
the mime hit the patron in the méuth.
The casino subsequently fired her,
claiming she did not have adequate
provocation to strike the patron.

Under the particular circumstances
of the case, the Ninth Circuit found
that the casino had taken reasonable
steps to ensure the employee's safety

and that the mime’s termination was
thérefore not in retaliation for her re-
jection of the purported harassment,

The court explained, however, that
“an employer may be held liable for
sexual harassment on the pant of a
private individual, such as the casino
patron, where the employer either rat-
ifies or acqulesces in the harassment
by not taking immediaté and/or cor-
rective actions when it knew or
should have known of the conduct.”
In this regard, the Ninth Circuit's rea-
soning comports with both EEQC reg-
ulations 1 and other federal court
decisions. 1

The Americans with Disabilities Act
(ADA) also presents interesting issues
with respect to customer preference.
In passing the ADA, Congress ac-
knowledged that individuals with dis-
abilities are discriminated against
“based on characteristics that are be-
yond [their] control and resuiting

. from stereotypic assumptions not tru-

ly indlcative of {their] individual abili-
ty ... .7
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One court has noted that “[ajn em-
ployer's concern about a client's reac-
tion to an employee’s handicap can be
a powerful means of perpetuating ste-
reotypes and holding back qualified
workers,” 16

The protections granted by the ADA
are not restricted to those employees
actually suffering from a disability. Ip-
dividuals who are “regarded as"” dis-
abled are also entitled to the Act’s full
protection. !’ The *“regarded as” lan-
guage has particular relevance in the
area of customer preference because
an individual may have an impairment
that is substantially limiting only by
virtue of the attitudes of others to-
ward the condition.

The EEOC gives the example of an
experlenced assistant manager of a
convenience store with a prominent
facial scar who was passed over for
promotion to store manager. Believ-
ing customers would riot want to look
at this person, the owner promoted a
less experienced part-time clerk. Ac-
cording to the EEOC, the employer
discriminated against the assistant
manager on the basis of disability, be-
cause she was perceived and treated
as a person with a substantial
limitation. 18

Employers Beware

Where there are conflicts between
the demands of customers and the
rights of employees, a measured ap-
proach must be taken by employers.
While it is good business to subscribe
to the maxim, “the customer is always
right,” under the employment laws,
the employer may nonetheless be
liable. ‘
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